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In this case Plaintiff Eva L. MI|es sues Defendant
Marjorie M Nelson to have decreed to her a triangular strip of
| and which is not enconpassed in the deed to her and her husband.
It is, however, included in the deed to Ms. Nelson and her
husband. The Plaintiff asserts that because she has adversely
possessed the disputed area for a period of alnost 39 years, she

is entitled to prevail.



The Trial Court found that the Plaintiff did not prove
her claimby clear and positive proof and, consequently,

di sm ssed her suit.

Her appeal insists that the evidence preponderates
against the Trial Court's determ nation that she did not neet her

bur den of proof.

The parties own adjoining lots in the Cherokee Lakes
Subdi vision in Jefferson County. The Plaintiff owns Lot 9 and
the Defendant owns | ot 10. The descriptions in the deeds to both
lots refer to a recorded plat and al so describes the |ots by
nmet es and bounds which, as to the length of all lot lines and as
tothe calls as to the front and rear lines, is in conformty
with the recorded plat. The Plaintiff and her husband acquired
her property fromthe devel oper of the subdivision by deed dated
August 13, 1958, and the Plaintiff succeeded to the ownership of
the property upon the death of her husband. The Defendant and
her husband acquired the property by deed dated Decenber 27,
1967, and she al so succeeded to the ownership upon the death of

her husband.

Apparently the parties lived side by side in harnony
fromthe date the Nel sons purchased the property until My 1997,
when, because of the illness of the Defendant, her daughter and

her son-in-|law decided to nbve into the basenent of her house so

The plat does not show the calls for the side lot |ines.
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that they mght be in a position to better care for her and see
after her needs. Incident to this planned nove they decided to
construct a driveway on the property to serve the basenent
apartnment. Wen a survey was nmade of the Defendant's property,
it was discovered that a triangular strip of land fronting
approximately 5.8 feet on the road and extendi ng back sone 160
feet was in fact a part of lot 10, although both the Plaintiff

and the Defendant had al ways thought it was a part of |ot 9.

The Def endant and her husband t hrough the years
evi denced ownership of the area in question by planting flowers,
shrubs and trees, both fruit and flowering. They had nowed the
area, placed their mailbox on it, and dug a drainage ditch near
the road. M. Mles had also cut a tree which was on the
boundary line of the property the Plaintiff clainms. The
restrictions as to the subdivision prevented | ot owners from
erecting a fence higher than two feet, but no fence was ever
erected by the Mleses. During their ownership, the M| eses had

never prevented anyone from crossing the property in dispute.

As already noted, the Trial Court found that the above
facts of ownership shown, which were undi sputed, did not neet the

requi renents for adverse possession.

The Chancellor was correct in finding the Plaintiff
bore the burden of proving by clear and positive proof, MCanmon

v. Meredith, 830 S.W2d 577 (Tenn. App.1991); Tidwell v. Van




Deventer, 686 S.W2d 899 (Tenn. App. 1984), that she net the
requi renents necessary to establish title by adverse possession.

These requirenents are set out in Catlett v. Waley, 731 S.W2d

544, 546 (Tenn. App.1987), a recent opinion of this Court, as

foll ows:

To establish title by adverse possession, there
must be an occupation of the property under a claim of
right or title which is open, actual, continuous,
excl usive, adverse and notorious for the prescriptive
period of 20 years. Tidwell v. Van Deventer, 686
S.W2d 899 (Tenn. App.1984); Smith v. Adkison, 622
S.W2d 545 (Tenn. App. 1981); and Preston v. Smith, 41
Tenn. App. 222, 293 S.W2d 51 (1955).

The nature and character of the land is taken into
consideration in determ ning whether the claimnt's
possessi on has been sufficient to establish ownership.
(Citation omtted.)

Qur research has disclosed cases which hold that as to

mountain land and the |ike, Panter v. MIller, 698 S.W2d 634

(Tenn. App. 1985), or where the erecting of a fence would destroy
the principal utility of a particular piece of property, Lanbns
v. Mathes, 33 Tenn. App. 609, 232 S.W2d 558 (1950), a fence is

not required.

Beginning as early as 1878, in Pullen v. Hopkins, 69

Tenn. 741 (1878), our Suprene Court, when addressing adverse

possession as it relates to our color of title defensive statute

The case of Hanes v. Peck's Lessee, 8 Tenn. 227 (1827), is one of
the first Tennessee cases to enunciate the rule of "presumng a |oss grant”
(which is the predecessor of presum ng a |ost deed) by possessing property
adversely for a period of 20 years.




states the general rule, notes exceptions, and concludes that the
general rule requiring enclosure should not be extended (at page

744) :

It is generally recognized as the lawin this
State that actual possession for seven years is
necessary to give the younger grantee the better title
under our act of 1819, and actual possession is
general ly understood to nean an encl osure by buil di ng
fences, or other simlar inprovenents. This goes upon
the theory that the possession nust be continuous, and
open, and notorious; that is, by such acts of
possession as give notice to the public that the party
I s hol di ng possession under a claimof title, and in
general nothing short of actual enclosure will be
regarded as sufficient evidence of the continuous
occupation of the land as to give notice to the public
of the adverse holding. See the subject discussed in
Angell on Lim, sec. 396. Sone exceptions have been
made to this rule, and the extent to which these
exceptions have gone, or ought to go, is the question
now present ed.

In West v. Lanier, 9 Hum, 762, it appeared that
the land was only valuable for the tinber and iron ore
upon it, and Lanier placed slaves upon the | and who cut
ti mber and renoved iron ore therefromfromtine to tine
to supply a factory near by, but did not reside upon
the land, build houses for the slaves, or make any
encl osures; his possession, however, we held equival ent
to actual possession. The court adopted the | anguage
used in Ewing v. Burnett, 11 Peters, as follows: "An
entry by one man upon the |and of another is an ouster
of the | egal possession arising fromthe title or not,
according to the intention with which it is done. If
made under claimor color of right, it is an ouster;
otherwise, it is a nere trespass. |In |egal |anguage,
the intention guides the entry and fixes its
character." Again, "neither actual cultivation or
residence i s necessary to constitute actual possession
when the property is so situated as not to admt of any
per manent useful inprovenent, and the continued claim
of the party has been evidenced by public acts of
ownershi p such as he woul d exercise over property he
claimed in his own right, and would not cl ai mover
property he did not claim"™ |In that case the
possessi on consi sted of digging and renovi ng sand from
alot in Gncinnati, and it was held sufficient, the
| ot not being susceptible of any useful permanent
i mprovenent .



The court uses approvingly the | anguage of Judge
Gaston in Wllianms v. Buchanan, 1 Ilre. L. R, 540:
“Possession of land is denoted by the exercise of acts
of dom nion over it, in making the ordinary use and
taking the ordinary profits of which it is susceptible
inits present state, such acts to be so repeated as to
show that they are done in the character of owner, and
not of an occasional trespasser.” The possession in
that case was of a fish trap and damin a sluice of an
unnavi gabl e stream and havi ng been conti nuous, was
hel d sufficient. Judge G een concludes, “Fromthese
cases it will be seen that an inclosure or residence on
|l and is not necessary in order to constitute
possessi on, but that such use and occupation of it as
fromits nature and character is susceptible under a
cl aimof ownership, will be an actual possession.”

In the case of Cass v. Richardson, 2 Col., 28, it
was held that the erection and use of a wash place to
wash iron ore was not sufficient, the court saying that
in general a building or inclosure of sone sort is
necessary, but that exceptions existed where the |and
is unfitted for residence or cultivation as, for
exanpl e, an ore bank, a coal ravine, a sand pit, a
stone quarry, or a neadow below tide water.

The case of Copeland v. Mirphey, 2 Col., 64, seens
to carry the principle still farther, as in that case,
al though it was said that the tinber constituted the
principal source of value of the land, it did not
appear that it was not susceptible of cultivation.
However, in that case, although the continued cutting
and using of the tinber in the sight and hearing of the
plaintiff was a strong consideration, yet it further
appeared that the defendant clained the | and under a
| ost deed, and had the |line surveyed and run out when
the plaintiff was along, and it was apparent that the
| atter was fully inforned that the | and was being
claimed and held by the defendant as part of his hone
tract of |land upon which he |ived.

Cases may ari se where the acts of domain and
owner shi p over uni nproved | ands nmay be of such a
character as to | eave no doubt of the party’s clai m of
owner shi p, although the | and be suscepti bl e of
i ncl osure or cultivation, and in such case the claimof
possession, it would seem ought to be recogni zed. But
in general, the rule that the possession nust be by
inclosure, if the |land be susceptible of it, is so well
understood and recognized that it is better not to
depart fromit. Watever may have been the rule as to
an ouster of the possession which attaches to the | egal
title, such as woul d have authorized ejectnent by the
true owner, yet it is generally conceded that under our



statute of limtations the possession nust be at the
time continuous and actual to perfect an inferior
title, and ordinarily the use of tinber from uninclosed
land is not sufficient, as such acts are not regarded
as giving notice to the public of the party’s
possessi on and claim

The exception, as stated, is where the other acts
of possession have been such as the land is susceptible
of fromits nature and character. The ore bank, the
sand bank, the fish trap, the stone quarry and coal
ravi ne, have been instanced. WII| it do to establish
the rule that the use of tinber will anpbunt to actua
possession in all cases where the land, or the greater
part of it, is not fertile or |level enough to be
profitably cultivated in the present state of
popul ation? For this is what the defendant’s testinony
anounts to, although he uses the |anguage used by the
court in the case of Em ng v. Burnett, that the land is
not susceptible of any useful pernmanent inprovenent.

Yet fromhis description and the facts stated, we see
simply that at present it would not be profitable to
cultivate a large portion of this land, but howit may
be when the country becones nore densely popul ated we
can not say. He concedes that part of it may be
cultivated, and a small part in fact has since been
inclosed. His testinony does not show absol utely that
the land is not susceptible of cultivation or

resi dence.

If this rule be established it would introduce in
a great nunber of cases the question whether the | and
or the greater part of it, be valuable enough to clear
and cultivate; if not, then it would be clained that
the use of tinber would be sufficient evidence of
possession; but if suitable land to cultivate, then a
different rule of possession would prevail. This would
i ntroduce a rule of uncertainty, and one that
practicably it would be difficult to follow, whereas
the other rule is generally understood, and of easy
application, and we think it better to exend the
exceptions to the rule requiring actual inclosure no
farther. See 2 Smth, L. cases, 6 Am Ed., Marg., p.
561, tt st

We concl ude that the possession in this case was

not of a character to give the defendant the better
title, and the judgnment will be affirned.

In the present case the Plaintiff insists that

shrubbery planted along the Iine she clains near the front of the



tract served to neet the requirenent of a fence. One of the
phot ogr aphs i ntroduced, exhibit four, would, at the angle it was
taken, seemto support her contention. However, her own surveyor

testified that the shrubbery was not a hedge and not restrictive.

Upon our de novo review of the record we concl ude the

evi dence does not preponderate against the Trial Court's findings
that the Plaintiff has not borne the burden required when

asserting ownership by adverse possession.

I n reaching the foregoing conclusion, we are not

unm ndful of the case of Hallmark v. Tidwell, 849 S. W2d 787

(Tenn. App. 1992). In that case it appears that the plaintiff and
her husband had cl eared property not included in their deed and
"fenced a part of the non-owned cleared property and created a
garden on the renmainder." The issue on appeal as to this case,
however, was not whether the plaintiff's possession was
sufficiently adverse, but whether Ms. Hallmark was required to
show t hat the non-possessory hol der of the legal title was not
"under any disability at any time during the period of adverse

possession. "

I n concl usion, we have not overlooked the alternative
relief sought in the Plaintiff's brief, to-wit, that she was
entitled "to a perpetual exclusive prescriptive easenent for al
enconpassi ng surface uses, such as planting, gardening, now ng,

| ei sure activities, etc." This is a theory that was not advanced



bel ow and cannot be considered for the first time on appeal.

Sinpson v. Frontier Community Credit Union, 810 S.W2d 147

(Tenn. 1991); Brookside MIIs, Inc. v. Multon, 55 Tenn. App. 643,

404 S. W 2d 258 (1965).

One additional matter needs to be considered. It
appears that a stay order was entered by this Court pending
di sposition of this appeal, and thereafter a notion for contenpt
was filed by the Plaintiff for acts conmtted by an agent of the
Def endant affecting the disputed strip of land. Because it is
necessary that proof be introduced as to this issue, upon renmand
it is appropriate for the Trial Court to address the issues

raised by the Plaintiff's notion in respect thereto.

Finally, in order to maintain the status quo, the stay
heretofore issued will remain in effect until our judgnment
becomes final or an application for appeal is accepted by the

Suprene Court and the propriety of the stay resolved by it.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further
proceedi ngs, including disposition of the notion for contenpt, as
may be necessary. Costs of appeal are adjudged agai nst the

Plaintiff and her surety.

Houston M Goddard, P.J.



CONCUR:

Don T. McMirray, J.

Charl es D. Susano,

Jr.,

J.
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